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September 11, 2009

Mr. Lawrence Wilson

Illinois Department of Transportation

100 West Randolph Street

Suite 6-600

Chicago, IL  60601-3229








VIA E-MAIL:  INFO@CREATEPROGRAM.ORG








RE:  Public Information Notice #3 on 

CREATE Program FP & PS Amendment 1

Dear Mr. Wilson,

Please accept these comments on the modifications in the CREATE program as outlined on August 12 in the above-referenced documents.   These comments are made on behalf of the TRAC Coalition. TRAC (The Regional Answer to Canadian National) is a coalition of suburban leaders that have joined forces to ensure that the quality of life of more than one million residents in numerous Chicagoland communities is not adversely impacted by the purchase of the EJ&E rail line by Canadian National Railway (CN).   TRAC includes municipal and county leaders from Lake, Cook, McHenry, Kane, DuPage and Will Counties.   Barrington Communities Against CN Rail Congestion (BCACNRC) represents the interests of Barrington area communities and is an active member of TRAC.1

While TRAC has been, and continues to be, highly supportive of CREATE’s goals of facilitating the flow of freight through the region while managing the negative regional impact of freight congestion in the greater Chicagoland area, TRAC is opposed to the August 12 CREATE amendments for the following reasons:

1. The Surface Transportation Board (STB) Decision approving the acquisition of the EJ&E rail line by CN is still subject to a legal appeal before the United States Court of Appeals for the District of Columbia Circuit, and as such any changes in the CREATE plan based on the original STB Decision approving CN’s freight traffic shift to the EJ&E remain premature absent the final ruling of the Appeals Court.  This issue is of key importance as opponents of the transaction have long argued before the STB that CREATE should have been evaluated as an alternative to CN’s proposed acquisition of the EJ&E.  Therefore, it is vital that the federal courts decide the issue prior to making any modifications in the CREATE project plans lest these changes become moot as a result of the Court’s decision.
2. If TRAC ultimately fails to prevail in its legal appeal of the STB Decision before the federal court, the EJ&E corridor must become a de facto linked geographical area for CREATE planning purposes lest its continued omission makes the CREATE planning and the SPEED Strategy environmental review process necessitated by National Environmental Policy Act (NEPA) requirements vulnerable to legal challenge.  As a result, it is premature for CREATE to attempt to re-prioritize projects that may ultimately take priority behind projects of greater priority along the EJ&E.
Very early on in the STB proceedings reviewing CN’s proposed acquisition of the EJ&E, TRAC communities pointed out to the Board that CREATE was a reasonable alternative to the purchase of the EJ&E:
“CREATE is a reasonable alternative and it could meet each of the three purposes of the Proposed Transaction.  The Central Corridor of CREATE, together with CN’s existing trackage rights would allow CN to connect the five CN rail lines in the Chicago area and thereby create operational improvements throughout the CN system; and it would facilitate expanded business opportunities for EJ&E shippers.  Absent a revised agreement with the EJ&E, CN would not have access to East Joliet Yard or Kirk Yard.  However, such an agreement with the EJ&E is a reasonably foreseeable possibility.  Moreover, CN could establish an automated classification yard like it presently plans for Kirk Yard and replicate the more modest plans it has for East Joliet Yard at CN’s Markham, Glenn or Hawthorne Yards.  CN has considerable yard capacity in the Chicago area and presently classifies cars at Glenn, Hawthorne and Markham Yards.  CN also would need the cooperation of non-Applicant railroads, but CREATE provides ample opportunities for such cooperation, and (as Barrington pointed out in its Scoping Comments at 11) SEA has an obligation to look at reasonable alternatives outside of the Board’s jurisdiction and has done so in preparation of other Environmental Impact Statements.  40 C.F.R. § 1502.14(c).” 

The fact that the STB failed to evaluate CREATE as an alternative indicates to opponents that the STB NEPA review process can be easily “gamed” in that the STB’s logic in rejecting a review of CREATE as an alternative to the EJ&E acquisition acts to invite narrow statements of purpose by an applicant railroad for the specific purpose of eliminating potential STB review of reasonable alternatives as required by NEPA.

It would seem that this gamesmanship impacted the CREATE planning process based on our current review of the CREATE Program Feasibility Plan Amendment 1.  It was apparently clear to all involved in CREATE as early as 2003 that CN was planning an alternative route through Chicago based on the June 13, 2003 “Joint Statement of Understandings Regarding the Proposed CREATE Projects” and signed by representatives of the Illinois Department of Transportation, the Chicago Department of Transportation and the Association of American Railroads:
“Because CN is the only Participating Railroad vacating its current route through Chicago and constructing a new route, CN savings, if any, on anticipated expenditures for rails, ties, ballast,

signals, and related items on any of its rail infrastructure Components along the new Central Corridor route may be used only to offset overruns on such items on other rail infrastructure Components along the Central Corridor, and not for any other Project Component of any category.”3
Opponents of the EJ&E acquisition now have in 2009 explicit acknowledgement from CREATE through this August 12 amendment document that CREATE can be viewed as nothing other than an alternative to CN’s acquisition of the EJ&E:
“An amendment to the August 2005 CREATE final feasibility plan is necessary at this point as a

result of the Surface Transportation Board’s approval of a Canadian National Railway (CN)

acquisition. The CN’s acquisition allows them to route trains around Chicago, and eliminates

their need for one of the rail corridors (Central Corridor). Most of this corridor is expected to be

deleted but accommodations are still needed. This amendment will also address whether the

CREATE Program goals and objectives, program’s national, region, and local benefits continue

to be met, and will include a revised, updated project summary table of all projects and a

component preliminary screening worksheet for any revised or added project.”4
In fact, the acquisition of the EJ&E as the selected  alternative to CN’s continued operations along the CREATE Central Corridor runs counter to CREATE’s very goals of serving as a first-of-its-kind public-private partnership that is meant to take a long-term planning and implementation perspective on improving the reliability and efficiency of freight rail service in the Chicago Region while:  reducing motorist, passenger rail and freight rail delays to travel to and in the Chicago region; reducing highway congestion in the region; improving rail-highway grade crossing safety; improving the efficiency and reliability of local rail passenger service; and, providing air quality benefits to the region.  In reality, CN’s acquisition of the EJ&E only serves to expand the geographical footprint of the problems that CREATE is meant to address in the region.
The consequences of CN’s choice to pursue a self-serving alternative to CREATE by acquiring the EJ&E for its operations that traverse the greater Chicagoland region has immense future repercussions for both federal and regional taxpayers if TRAC is not successful on appeal.  The three linked CREATE projects that are eliminated in this amendment as a result of the acquisition of the EJ&E amount to a construction cost estimate of $143.3 million.5   However, by its de facto expansion of the Chicago region’s freight congestion to include the EJ&E, CN will necessitate a huge investment in grade separation projects necessary to reduce highway congestion along the EJ&E and its parallel negative impacts on grade crossing safety and air quality.  Adding to the detrimental financial impact on taxpayers is the reality that CN’s high-volume operations along the EJ&E will make the proposed Metra STAR line commuter rail service exponentially more costly than had originally been anticipated (and may doom it entirely.)
TRAC has compiled a list of 26 critical infrastructure improvement projects along the EJ&E amounting to $1.07 billion in total cost that will mitigate the most serious harms that EJ&E communities will experience if the CN acquisition of the EJ&E is allowed to stand as decided by the STB.  This sum amounts to over seven times the savings that would be realized by deleting the three projects that CREATE now considers unnecessary due to CN’s purchase of the EJ&E.  While $1.07 billion is a substantial sum to invest in grade separation projects along the EJ&E, it would clearly be warranted based on the infrastructure in place along the EJ&E compared to grade separations that are in place along current CN lines.  Only 27.5% of road to rail crossings along the EJ&E are grade-separated, while a full 58% of rail to road crossings along the current CN lines have a grade separation in place.6   
Absent TRAC’s success before the DC Court of Appeals, adequate infrastructure funding must be allocated to begin addressing this inequality given the freight volumes CREATE projects the region will experience within the next two decades.  If the STB decision is allowed to stand by the federal appeals court, taxpayers will be burdened with bearing the costs associated with these improvements in addition to the public costs associated with the $3.05 billion the CREATE program is now estimated to cost.  In addition, the other five Class I railroads participating in CREATE will see a portion of the public funds that could have been used to relieve freight congestion for all of them directed at projects that will relieve congestion only for CN along the EJ&E.  Ultimately, this gives CN a competitive advantage the other Class I’s won’t have in competing for shipper business.
TRAC has been wholly supportive of the CREATE program as we believe that it is the best mechanism for the region to work effectively with all the Class I railroads in effectuating needed investments in rail-related infrastructure in a way that minimizes negative impacts on the millions of people who live and work in the greater Chicagoland region.  However, that being said, there are some flaws in the CREATE process that have been highlighted by CN’s actions vis-à-vis the EJ&E acquisition.  These flaws must be addressed if TRAC is not successful in its appeal of the STB decision approving CN’s acquisition of the EJ&E.
The reality that potentially impacted communities along the EJ&E were not brought into the CREATE process in 2003 to insure that adequate planning assessments were made based on the knowledge that CN was planning on an alternative Chicago route is problematic as it now impacts public confidence in the integrity of the CREATE planning process by failing to ensure that negative environmental impacts were avoided or minimized and benefits maximized throughout the entirety of the greater Chicagoland region.  It is logical to assume that the CREATE members knew in 2003 that the EJ&E was one of the likely alternatives that CN would be considering for its new route.  While TRAC understands that the consensus basis for decision-making in CREATE may have played a role in the oversight that kept EJ&E communities in the dark until the acquisition was announced in September 2007, all parties should have recognized this as a fatal flaw in need of remedy in 2003.  

The decision to limit the parties at the planning table is especially troubling given that the economic analysis supporting the need for CREATE was based on a definition that “the Chicago region’s economy includes the 13 counties in three states that are in the Chicago-Kenosha-Gary Consolidated Metropolitan Statistical Area (CMSA):  (1)  Illinois:  Cook, DeKalb, DuPage, Grundy, Kane, Kankakee, Kendall, Lake, McHenry, Will ; (2) Indiana: Lake, Porter; (3) Wisconsin: Kenosha.”7  To justify vast public expenditures in rail-related infrastructure by using economic data from this broad geographic area, while devising a CREATE plan of projects that benefits only Chicago and Cook County demonstrates an unfortunate parochialism.  

The simple truth of the matter is that the growth in the greater Chicagoland region is centered in the TRAC communities -- it is the area where most of the region’s population and jobs growth is currently concentrated and is expected to occur in the future.  In addition, the TRAC communities lie immediately next to the fastest-growing area of the Chicago region, specifically northern Will, northeastern Kendall, eastern Kane, and Mc Henry Counties.  In 2007, DuPage, Kane, Kendall, McHenry and Will Counties had a combined population of 2,517,000, and they had accounted for 92% of all population growth of the Chicago region in the 2000-2007 period. By contrast, Cook County (where CN has historically moved its freight traffic and the CREATE projects located) was the only county in the region to decline (-1.7%) in total population since 2000.8  
In 2007, those counties that surround the EJ&E line had a population of 3,227,401 with 1,479,352 jobs (not including Kendall County.) This area of the Northeastern Illinois region has become an economic engine for the area and hundreds of thousands of residents of other counties commute through the TRAC communities every day.  CN’s acquisition of the EJ&E rail line as its new route around the Chicago core and the expected large increases in freight rail traffic on the currently lightly used tracks necessitates making the inclusion of the EJ&E geographical area a de facto part of the CREATE program if the TRAC legal appeal ultimately fails.
The necessity for including a CN-owned EJ&E into the CREATE project planning process is not a recent topic of discussion.  This concept has been discussed extensively at regional planning meetings over the course of the last two years.  TRAC communities were led to believe at a council of government meeting in May 20099 (when this necessity was raised) that there was no current opportunity to amend the CREATE projects list.  If the door can now be opened to amend the CREATE projects list to delete CN projects along the Central Corridor, we wonder why it couldn’t be opened earlier to insure that the EJ&E was included immediately into the CREATE program’s project list.

TRAC acknowledges that the CREATE record of building the first-ever private-public partnership to deal with freight congestion issues is laudable.  This type of long-term planning is a model that positions the region for achieving the maximum economic benefits of remaining the nation’s rail hub while minimizing negative quality of life issues for the region’s residents.  TRAC believes that the foundation for the future success of CREATE relies upon the assurance that there is a true multi-party commitment to pursuing the CREATE goals jointly.  If parties to CREATE can peel off from that commitment because the public financing challenge proves to be overly time-consuming, there seems little reason for CREATE to exist.  Ultimately, the CREATE planning process must guide action, not serve as a mechanism for securing public funds that simply become shovel brigade to the evolving operational whims of an individual railroad.
 With the legal appeal of the CN acquisition of the EJ&E still undecided, TRAC respectfully requests that any amendments to the CREATE program be rescinded until the region knows exactly how the rail freight infrastructure needs in the area will be defined as a result of the decisions made by the federal courts.
Sincerely,

Karen Darch









TRAC Co-Chair








President, Village of Barrington






kdarch@barrington-il.gov






1  TRAC and BCACNRC have been comprised of numerous communities since their inception:  DuPage County, Hawthorn Woods, Barrington Township, Aurora, Naperville, West Chicago, New Lenox, Bartlett, Frankfort, Barrington, Wayne, Will County, Lake Zurich, Warrenville, Griffith, IN, Mokena, Barrington Hills, Plainfield, Lake Zurich Fire Protection District, Barrington Hills, Deer Park, Lake Barrington, North Barrington, South Barrington, Cuba Township, and Tower Lakes.  While all communities remain interested in protecting the region’s interests with respect to the EJ&E acquisition, those communities that signed mitigation agreements with CN have been prohibited from having an ongoing membership in TRAC by the terms of those agreements.





�  May 23, 2008 letter from Barrington Village President Karen Darch on behalf of the Barrington communities to Victoria Rutson, Chief of the STB’s Section on Environmental Analysis.





3  “CREATE Program Feasibility Plan Amendment 1” p.27.





4  Id. at 3.





5  “CREATE Program Final Preliminary Screening” p 9 detailing deleted projects 12, 13 & 14.





6  Calculated based on “DEIS Chapter 3, STB Finance Docket No. 35087” p. 51 (3.2-17) table of crossings (Table3.2-11. Rail  Crossings by Category)





7  “CREATE Program Final Feasibility Plan” p. B-3.





8  Area Population [Sources:  U.S. Census Bureau; Chicago Metropolitan Agency for Planning (CMAP)]
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 �
 �
1990-2000�
 �
2000-2007�
2000-2007�
2030


Forecast�
�
Area�
1990�
2000�
# Change�
% Change�
2007�
# Change�
% Change�
�
�
DuPage�
781,666�
904,161�
122,495�
16%�
     929,192 �
25,031�
2.77%�
1,003,702�
�
Kane�
317,471�
404,119�
86,648�
27%�
     501,021 �
96,902�
23.98%�
718,464�
�
Kendall�
39,413�
54,544�
15,131�
38%�
      96,818 �
42,274�
77.50%�
Not Avail.�
�
Lake�
516,418�
644,356�
127,938�
25%�
710,241�
65,885�
10.22%�
841,860�
�
McHenry�
183,241�
260,077�
76,836�
42%�
     315,943 �
55,866�
21.48%�
457,594�
�
Will�
357,313�
502,266�
144,953�
41%�
     673,586 �
171,320�
34.11%�
1,076,446�
�



9  Discussion with representative of the Metropolitan Mayors Caucus at the May 2009 Northwest Municipal Conference Board meeting.





