Summary of CN Legal Pleading
· CN is asking the Court to strike from the STB’s Decision approving the transaction the requirement that CN partially fund grade separations in Aurora and Lynwood; or, return the Decision to the STB to “reconsider” the two grade separations with the Court’s guidance.

· CN claims:

· The STB’s only lawful option was to approve the transaction.
· The STB had no authority to order “involuntary” environmental mitigation – that it only has authority to approve or disapprove based on competition issues.
· The STB’s “involuntary” mitigation mandate of the two grade crossings (estimated to cost CN $68 million) was an unlawful disapproval of the $300 million transaction that CN had sought:  “CN sought approval of a $300 million purchase transaction, not a $368 million purchase-plus-highway-funding transaction, but STB unlawfully refused to approve the former.”
· The National Environmental Policy Act (NEPA) that guided the environmental review process is a “procedural statute” that defines an environmental assessment process and cannot be used to justify mitigation mandates that go beyond an agency’s limited statutory authority.

· Hunter Harrison’s congressional testimony in 2008 stating that “there can be conditions placed that say you can only merge if you will mitigate” were the erroneous statements of an ill-informed “non-lawyer.”
· Requiring CN to pay for 67% of the Aurora grade separation and 78.5% of the Lynwood grade separation is “arbitrary and capricious” as it is not supported by precedent.
· CN enumerates the STB’s errors:
· The Board’s use of NEPA to mandate the two grade separations is an attempt to “ignore or re-write its substantive statutory duties.”

· The Board’s use of Hunter Harrison’s congressional testimony to support the grade crossing mitigation was used to “punish misstatements in congressional hearings.”  
· In addition to erroneously assuming authority to mitigate environmental harms, the Board acted on that flawed assumption “without identifying any applicable statutory standard to govern its actions.”

· The Board “acted unreasonably by imposing” grade separation mandates “without any consideration of how its benefits compare to its costs” because use of objective standards would not have required grade separations at either the Aurora or Lynwood crossings.
· The “unreasonable cost allocation” mandated by the Board is “unfair and irrational” as it runs counter to the federal and state norms that require railroads to pay only 5% of grade separations.
· If this grade separation mandate is allowed to stand, it “signals a new approach to merger review” that “will discourage efficient and beneficial transactions.”
