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PROPOSED RULEMAKING ON RAIL TANK CAR SAFETY
ISSUE SUMMARY & ACTION REQUEST
September 9, 2014

ISSUE SUMMARY:
In 2011, after a fatal ethanol train derailment in Cherry Valley, IL, the rail industry began the petition process before the Pipeline and Hazardous Materials Safety Administration (PHMSA) seeking improved performance standards for new rail tanks cars carrying liquid hazmat in recognition that the current “workhorse” tank car of the fleet (the DOT-111) has a high tendency to puncture in accidents.  These efforts began two decades after the National Transportation Safety Board had warned industry and regulators that there were significant safety-related flaws in this tank car’s design.  In 2012, the Illinois TRAC Coalition also petitioned PHMSA for improved standards to cover both new and existing tank cars.

The rulemaking process stalled, however, until the derailment of a crude oil train in Lac-Megantic, Quebec in July 2013 that killed 47 people.  After that tragedy, PHMSA finally released its Advance Notice of Proposed Rulemaking (ANPRM) last fall asking for input into what safety-enhancing provisions should be included in the rulemaking.  The comment period for that phase of the process was completed in December 2013, with those comments serving as the basis for the rules PHMSA has now outlined in the NPRM that was released on August 1.  Interested parties will have until September 30, 2014 to weigh in on the proposed rules the agency is planning to promulgate.  

While there are some positive aspects of the rules being outlined by PHMSA, including better safety standards and enhanced braking requirements for tank cars, there is a fundamental defect that must be rectified to adequately protect the safety of the public and the environment.  Rather than having the rules apply to all tank cars carrying flammable hazmat, PHMSA chose to minimize the scope of the rulemaking to deal only with enhanced tank car standards and operational controls for “high-hazard flammable trains” or HHFTs (defined as any train with 20 or more cars of Class 3 flammable liquids, which the agency believes will be limited to crude oil and ethanol.)  

In doing this, PHMSA has exempted from any safety-related upgrades fully 40% of the liquid hazmat that is shipped by rail in deficient DOT-111 tank cars.  Its rationale for doing so is not supported by the evidence PHMSA provides from its review of 46 mainline derailments that occurred between 2006 and 2013.  Those derailments show that the breach of even a single or a small number of tank cars can result in a significant release of hazmat.  In 43 of the 46 mainline derailments used by the agency to support limiting new tank car standards and enhanced operational control to HHFTs, the accidents involved fewer than 20 tank cars releasing their contents. In fact, in 20 of these derailments, only a single tank car was breached.  With 93% of these mainline derailments involving fewer than 20 tank cars breaching, it’s indefensible for PHMSA to apply its rules solely to HHFTs.

The flammable hazmat that would be allowed by PHMSA to remain in DOT-111 tank cars for the next 40 years unless the agency can be convinced to adjust course on this exemption, includes highly dangerous substances like gasoline, diesel fuel, condensate, aviation fuel, acetone, corrosive flammable liquids, oil sands, and even crude oil and ethanol if it is on a manifest train.  Therefore, TRAC believes that any tank car carrying liquid hazmat must meet the most robust tank car standards as outlined in the NPRM.  

The NPRM also fails to adequately address emergency preparation and response for rail hazmat incidents at the local level -- where all emergencies occur.  It is critical that new rules require that railroads provide adequate notice to local emergency responders of the type and frequency of hazmat transported within their jurisdictions.  Railroads should also be required -- subject to PHMSA and FRA audit and enforcement -- to provide appropriate hazardous materials training and materials to local emergency responders, including the location of sufficient quantities of hazmat response assets to enable a coordinated response effort among the local responders and the railroad.  Joint response training events between the railroad and local responders should be required with a reasonable amount of frequency.

ACTION REQUEST OF LOCAL GOVERNMENTS:
It is vital that local governments weigh in on this NPRM prior to the September 30, 2014 comment deadline.  To that end, a sample resolution is attached that local units of government can adopt and forward to PHMSA to indicate their support for the NPRM changes detailed in this summary.

Please act expeditiously to pass this resolution.  Once adopted, a copy of your government’s resolution should be submitted in one of three ways:
· Through the Federal Rulemaking Portal: http://www.regulations.gov.  Follow the instructions for submitting comments.
· Via Fax: 1-202-493-2251.
· By mail: Docket Management System; U.S. Department of Transportation, West Building, Ground Floor, Room W12-140, Routing Symbol M-30, 1200 New Jersey Avenue SE., Washington, DC 20590.

Instructions: All submissions must include the agency name and docket number for this notice (as shown in the model resolution) at the beginning of the comment. To avoid duplication, please use only one of the three methods of delivery.

Any questions you may have on this matter can be directed to FightRailCongestion@gmail.com.  Thank you!
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